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Application Papers 
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DETAILED ACTION 

Election/Restrictions 

1. Restriction to one of the following inventions is required under 35 U.S.C. 121: 

I. Claims 1-9 and 18-20, drawn to an adjustable height batch blender with 
filling and discharge means, classified in class 366, subclass 192. 

II. Claims 10-17, drawn to a method of blending, classified in class 366, 
subclass 348. 

The inventions are distinct, each from the other because of the following reasons: 

2. Inventions I and II are related as process and apparatus for its practice. The 
inventions are distinct if it can be shown that either: (1 ) the process as claimed can be 
practiced by another materially different apparatus or by hand, or (2) the apparatus as 
claimed can be used to practice another and materially different process. (MPEP § 
806.05(e)). In this case the method could be practice with a apparatus which does not 
have the combination of the "a filling means and a discharge means", but instead could 
just have a single opening. 

3. Because these inventions are distinct for the reasons given above and have 
acquired a separate status in the art as shown by their different classification, restriction 
for examination purposes as indicated is proper. 

4. Because these inventions are distinct for the reasons given above and the 
search required for Group I is not required for Group II, restriction for examination 
purposes as indicated is proper. 
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5. During a telephone conversation with Mathew R. P. Perrone Jr. on 30 November 
2005 a provisional election was made with traverse to prosecute the invention of Group 
I, claims 1-9 and 18-20. Affirmation of this election must be made by applicant in 
replying to this Office action. Claims 10-17 are withdrawn from further consideration by 
the examiner, 37 CFR 1.142(b), as being drawn to a non-elected invention. 

Drawings 

6. The drawings are objected to as failing to comply with 37 CFR 1 .84(p)(5) 
because they do not include the following reference sign mentioned in the description: 

"136". 

7. The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the "at least one 
mixing tool" must be shown or the feature canceled from the claims. New matter must 
not be entered. 

8. Corrected drawing sheets in compliance with 37 CFR 1 .121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. Each drawing sheet 
submitted after the filing date of an application must be labeled in the top margin as 
either "Replacement Sheet" or "New Sheet" pursuant to 37 CFR 1.121(d). If the 
changes are not accepted by the examiner, the applicant will be notified and informed of 
any required corrective action in the next Office action. The objection to the drawings 
will not be held in abeyance. 
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Claim Rejections - 35 USC §112 

9. Claims 2-9 and 18-20 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. There is lack of antecedent basis for "the 
agitator" recited in line 5 of claim 2. While "agitating means" is recited in line 3 of the 
claim, this is not sufficient antecedent basis for "the agitator". It is unclear whether the 
sixth paragraph of section 112 is being invoked. Furthermore, in claim 5, line 5, the 
phrase "the agitating having" is unclear. Similarly, in claim 18, line 15, there is lack of 
antecedent basis for "the agitator". While "agitating means" is recited in line 13 of the 
claim, this is not sufficient antecedent basis for "the agitator". It is unclear whether the 
sixth paragraph of section 112 is being invoked. Furthermore, in claim 19, line 14, the 
phrase "the agitating having" is unclear. 

Claim Rejections - 35 USC § 102 

1 0. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

1 1 . Claims 1-4 and 18 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Bohle (US 5,090,815). Regarding claim 1, Bohle ('815) discloses a variable position 
batch blender assembly comprising a batch blender being movably mounted to a lift 
assembly (see col. 4, lines 56-59); the blender having a cover (6) and a receiver (2); 
and the blender having a filling means (see col. 6, lines 53-57) and a discharge means 
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(22,23). While the claim discusses filling in a low position and discharging in a high 
position, "the manner or method in which such machine is to be utilized is not germane 
to the issue of patentability of the machine itself In re Casey, 1 52 USPQ 235 (CCPA 
1967). Regarding claim 2, the lifting assembly supports the blender (see Fig. 1; col. 4, 
lines 56-59); the batch blender has agitating means (3 and/or 3A) mounted in the 
receiver; the agitator has at least one tool (for example 53) secured thereto; and the 
receiver has a discharge mechanism (22.23) mounted therein. Regarding claim 3, the 
cover (6) releasably covers the receiver, the lifting assembly supports the receiver (see 
Fig. 1). Regarding claim 4, the discharge means (22, 23) is closeable and the cover is 
sealable (see col. 5, line 57 to col. 6 line 56). Regarding claim 18, Bohle ('815) 
discloses a variable position batch blender assembly comprising a batch blender being 
movably mounted with a hydraulic lift assembly (see col. 4, line 56-65); the blender 
having a cover (6) and a receiver (2); and the blender having a filling means (see col. 6, 
lines 53-57) and a discharge means (22,23); the lifting assembly supports the blender 
(see Fig. 1; col. 4, lines 56-59); the batch blender has agitating means (3 and/or 3A) 
mounted in the receiver; the agitator has at least one tool (for example 53) secured 
thereto; and the receiver has a discharge mechanism (22.23) mounted therein. While 
the claim discusses filling in a low position and discharging in a high position, "the 
manner or method in which such machine is to be utilized is not germane to the issue of 
patentability of the machine itself In re Casey, 152 USPQ 235 (CCPA 1967). 
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Claim Rejections - 35 USC § 103 

12. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

13. Claims 5-9, 19 and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bohle (US 5,090,815). The assembly of Bohle ('815) was applied to 
respective parent claims 4 and 18 above. Regarding claim 5, Bohle ('81 5) further 
discloses a discharge means (22,23) being positioned in the bottom portion of the 
receiver and the cover (6) closing a top of the receiver (see Fig. 1 ). An agitator (3) has 
mixing tools (51,52 and 53). Agitator 3A also has mixing tool (see Fig. 1). However, it 
is not expressly stated that at least one of the mixing tools is releasably secured. 
However, as seen in Fig. 1 , the agitator shaft of 3A is segmented with two hubs 
corresponding to two pairs of mixing blades. This would have suggested tools which 
are removably secured to one of ordinary skill in the art. See also In re Dulberg 129 
USPQ 348, 349 (CCPA 1961 ). Regarding claims 6-8, the assembly has first and 
second side arms (5,7) supporting the receiver from the sides; a top cross member (see 
Figs. 1-3) and first and second hydraulic lift assemblies (including 8 and 9; see col. 4, 
lines 56-65). Regarding claim 9, the receiver has an arcuate base (see Fig. 1 ) and the 
discharge means is a closable chute (22,23). While the claim discusses when the 
discharge chute is to be opened and closed, "the manner or method in which such 
machine is to be utilized is not germane to the issue of patentability of the machine 
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itself In re Casey, 152 USPQ 235 (CCPA 1967). Regarding claim 19, Bohle ('815) 
further discloses the cover (6) closing the receiver and being releasable to fill the 
receiver (see col. 5, lines 8-56); the lifting assembly supports the receiver (see Fig. 1); 
the discharge mechanism (22,23) is closable (see col. 5 line 57 to col. 6 line 52); the 
cover is sealable to the receiver (see col. 6, lines 53-57); the discharge mechanism is at 
the bottom of the receiver and the cover closes the top (see Fig. 1 ). However, it is not 
expressly stated that at least one of the mixing tools is releasably secured. However, 
as seen in Fig. 1 , the agitator shaft of 3A is segmented with two hubs corresponding to 
two pairs of mixing blades. This would have suggested tools which are removably 
secured to one of ordinary skill in the art. See also In re Dulberg 129 USPQ 348, 349 
(CCPA 1961). Regarding claim 20, the assembly has first and second side arms (5,7) 
supporting the receiver from the sides; a top cross member (see Figs. 1-3) and first and 
second hydraulic lift assemblies (including 8 and 9; see col. 4, lines 56-65). 

Conclusion 

14. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David L. Sorkin whose telephone number is 571-272- 
1 148. The examiner can normally be reached on 9:00 -5:30 Mon.-FrL 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
» supervisor, Wanda L. Walker can be reached on 571-272-1 1 51 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). 




David L. Sorkin 
Primary Examiner 
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